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LIABILITY OF MANUFACTURER TO 
ULTIMATE CONSUMER 


It is held in a great many eases that as 
a general rule a manufacturer or seller 
of a defective article is not liable for in- 
juries to the person or property of an 
ultimate consumer who has purchased 
from a middleman, unless the article was 
inherently dangerous to life or property. 
The theory of this rule is that, in the ab- 
sence of contractual relations between the 
parties, no liability can be predicated 
upon the manufacturer’s or seller’s negli- 
gence, at least, where the wrongful act 
or acts are not known at the time and the 
article is not made dangerous to third 
persons. The rule is equally well settled 
and supported also by a great number of 
eases (both rules being laid down in a 
note in 17 A. L. R. 674, 683) that liability 
may exist in a case where the privity of 
contract is lacking, where the article or 
substance sold or packed is imminently, 
inherently, or essentially dangerous in its 
nature, or because of known improper 
construction, ete., or because of the use 
to which it is to be put by whoever may 
use the same for the purpose for which 
it was intended; the rule being that the 
manufacturer or packer of such an article 
is not relieved from liability for injuries 
resulting to an ultimate consumer from 
its negligence, by the fact that there was 
no privity of contract between it and the 
person so injured. 

The rule seems to be, and is held in 
some of the cases, that if the article man- 
ufactured is likely to do injury if it is 
defective in construction, the maker is 
liable for an injury resulting from such 
defect to a person other than the pur- 
chaser, if such person was one of a class 
whose use of the article was intended or 








contemplated. While the rule is not the 
same in all states, and while it is stated 
in some cases that the article must be 
such as is termed ‘‘imminently danger- 
ous’’ in order to render the maker liable 
to a user in the absence of privity of con- 
tract (so stated in Olds Motor Works v. 
Shaffer, 145 Ky. 616, 140 S. W. 1047; 
Flaherty v. Helfont, Me., 122 Atlantic 
180), the logical rule and the one fairly 
well settled appears to be as above stated 
in this paragraph. Of course, implied war- 
ranty has nothing to do with this ques- 
tion, because implied warranty goes no 
farther than the purchaser from the manu- 
facturer. It seems to be a question purely 
of negligence resulting in an injury to a 
person who, in reasonable contemplation 
or expectation, would make use of the ar- 
ticle. 

In the case of Krahn v. Owens Co., 125 
Minn. 33, 145 N. W. 626, the rule is laid 
down that one who manufactures and 
sells an article not ordinarily of a danger- 
ous character, which is caleulated for use 
by others than the vendee, may be liable 
to a person not the vendee, who uses it 
in the usual course of business, for in- 
juries due to defects which rendered the 
use of the article dangerous to life or 
limb. In this case the defendant, a man- 
ufacturer of bean and pea thrashers, sold 
an outfit to a firm who engaged to thrash 
for plaintiff, a farmer. Plaintiff, after 
cleaning up about the machine, got on 
top of the separator to throw the rem- 
nants into the feeder. While so engaged 
a board broke and his foot caught in the 
eylinder, resulting in the injury com- 
plained of. The court stated the condi- 
tions necessary to a recovery in the case 
as follows: 

That the board was so defective as to 
be dangerous to life and limb; that de- 
fendant knew of the defect when it sold 
the machine, or at least ought to have 
known of it; that the defect was the prox- 
imate cause of the injury; that the defect 
was concealed to such an extent that or- 
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dinary observation on the part of plain- 
tiff would not discover it; that the board 
was intended for the purpose for which 
it was being used, and that plaintiff was 
one of the class of persons by whom it 
was contemplated the article would be 
used. There was a judgment for the 
plaintiff, which was affirmed on appeal. 

In Olds Motor Works v. Shaffer, 145 
Ky. 616, 140 S. W. 1047, the rule is stated 
that where a person other than the pur- 
chaser of an automobile is injured on ac- 
count of some defect in the car, liability 
of the manufacturer, if there is any liabil- 
ity, is put upon the ground that the man- 
ufacturer of the machine intended for gen- 
eral use owes what may be called pub- 
lie duty to every person lawfully using 
the ear to so construct it that it will not 
be unsafe and dangerous. To this end 
the manufacturer is required to use or- 
dinary care, and for a violation of such 
duty, proximately resulting in injury to a 
user of the ear, he is liable. 

The following is quoted from the case 
of MacPherson y. Buick Motor Company, 
217 .N. Y. 382, 111 N. E. 1050, L. R. A. 
1916, F696: 

“If the nature of a thing is such that 
it is reasonably certain to place life and 
limb in peril when negligently made, it is 
then a thing of danger. Its nature ex- 
acts warning of the consequence to be ex- 
pected. If to the element of: danger there 
is added knowledge that the thing will 
be used by persons other than the pur- 
chaser, and used without new tests, then, 
irrespective of contract, the manufacturer 
of this thing of danger is under a duty to 
make it ecareful.”’ 

Further, in the same ease it is said: 

‘‘There must be knowledge of a danger, 
not merely possible but probable. It is 
possible to use almost anything in a way 
that will make it dangerous if defective. 
That is not enough to charge the manu- 
facturer with a duty independent of his 


contract. Whether a given thing is dan- 








gerous may be sometimes a question for 
the court, and sometimes a question for 
the jury. There must also be knowledge 
that in the usual course of events the dan- 
ger will be shared by others than the buy- 
er. Such knowledge may often be in- 
ferred from the nature of the transaction 
but it is possible that even knowledge of 
the danger and of the use will not always 
be enough. The proximity or remoteness 
of the relation is a factor to be considered. 
We are dealing now with the liability of 
the manufacturer of the finished product 
who puts it on the market to be used 
without inspection by his customers. If 
he is negligent, where danger is to be 
foreseen, a liability will follow.”’ 

In Johnson v. Cadillae Motor Car Com- 
pany, 261 Fed. 878, 8 A. L. R. 1023, the 


Court reversed its own holding when the’ 


same case was before it on previous ap- 
peal. The previous appeal is reported in 
221 Fed. 801. In its first holding it laid 
down the rule that a manufacturer of an 
automobile is not liable to third persons 
for injuries caused by a defect in the ma- 
chine except in case of willful injury or 
fraud. On subsequent appeal the Court 
held that the manufacturer is under a 
duty to a subsequent purchaser to use 
reasonable care in inspecting and testing 
the wheels of its automobiles. (It was 
a defective wheel that was involved in 
this ease). The Court said: 

‘‘We cannot believe that the liability 
of the manufacturer of automobiles has 
any analogy to the liability of the man- 
ufacturer of tables, chairs, pictures or mir- 
rors hung on walls. The analogy is 
rather that of a manufacturer of unwhole- 
some food or of a poisonous drug. It is 
every bit as dangerous to put upon the 
market an automobile with rotten spokes 
as it is to send out to the trade rotten 
foodstuffs.’’ 

In the Olds Motor Works case, supra, 
it was held that for want of privity of 
contract between the manufacturer of an 
automobile and a guest who was riding 
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with the owner of a machine, such guest 
eannot recover, on the theory of con- 
tractual relation, from the manufacturer 
for a personal injury due to a defect in 
the construction of the machine, in that 
the rear seat was not properly attached 
to the body, by reason of which defect 
the occupant was thrown to the ground 
and injured while the machine was being 
run uphill at a reasonable rate of speed. 

In Heckel v. Ford Motor Company, 
N. J., 128 Atlantie 242, 39 A. L. R. 989, 
the manufacturer of a tractor was held 
liable to a person who purchased it from 
a dealer and was injured by the break- 
ing of a defective pulley, upon the ground 
that the manufacturer owed to the public 
the duty to see that the tractor was free 
from defects, and that, in view of this 
duty to the public, the fact that the plain- 
tiff had no contractual relations with the 
manufacturer did not prevent his recovery 
for the latter’s negligent violation of this 
duty. 

In Coakley v. Stove Company, 182 Wis. 
94, 195 N. W. 388, a stove manufacturer 
was held liable for the injury of the moth- 
er-in-law of the person who purchased it 
from a dealer, due to the explosion of 
the stove, which was a gasoline stove, 
eaused by defective manufacture. Rela- 
tive to the question whether the defect 
was obvious or latent, the Court said: 

‘‘To those who understood and were 
familiar with this method and its imper- 
fections the danger was manifest. It can- 
not be said that the danger was manifest 
to the plaintiff who had no knowledge 
of the method used by the manufacturer. 
As regards here, the defects were latent; 
but to those who were familiar with all 
the details of construction and assembling 
they were patent. The plaintiff had the 
right to assume that the stove was reason- 
ably safe for use with ordinary care on 
her part.’’ 

In Statler v. Ray Manufacturing Co., 
195 N. Y. 478, 88 N. E. 10638, it is held 
that a manufacturer of a coffee urn or 





boiler which contained steam pipes for 
the purpose of heating water and mak- 
ing ceffee, knowing the purposes for which 
it was to be used when he put it upon 
the market, was chargeable with knowl- 
edge of defective and unsafe construc- 
tion, and was liable to one with whom he 
had no contractual relations for injuries 
sustained by an aqxplosion of the urn 
due to its defective condition, while be- 
ing used for the purposes for which it 
was intended. 

In Kerwin v. Chippewa Shoe Manufac- 
turing Co., 163 Wis. 428, 157 N. W. 1101, 
13 N. C. C. A. 801, a manufacturer of 
shoes _so made as to make it appear that 
the soles thereof were sewed on instead 
of being nailed, was held not liable to a 
purchaser thereof from a retail dealer, 
who warranted them to be sewed, for 
damages for injuries sustained by the 
purchaser resulting from a nail penetrat- 
ing his foot, since it could not be said, 
under the facts, that the material used 
and the manner of manufacture created 
any inherent or imminent danger to the 
wearer in view of the use and purpose 
for which the shoes were designed which 
the manufacturer ought to have antici- 
pated. 








‘“See here,’’ said the angry visitor to the re- 
porter, ‘‘what do you mean by inserting the 
derisive expression ‘Applesauce’ in parenthesis 
in my speech?’’ 

‘« ¢Applesauce?’ Great Scott, man, I wrote 
‘Applause.’ ’’—Boston Transcript. 


First Gentleman of Color: ‘Whaffo’ you run- 
nin’ so, boy?” 

Second Likewise: ‘Ah done jes’ seed a ghost!” 

“Whar?” 

“Bout six mile back.” 

“Huh! Yo’ dat much skeered o’ ghosts?” 

“Not or’n’ry ghosts—nossuh! But Ah done 
owed dat ghost a dollar eightey-seben!’’—Amer- 
ican Legion Weekly 


Colored Bootlegger (three jumps ahead of the 
officers): “Gimme a ticket on de speedinest 
train what runs. I craves distance—an’ ne’ 
mind where to.” 


Ticket Man: “But the fast train has just 
gone.” 
Cc. B.: “Ne’mind. Jes’ show me de track it 


left on.”—Life. 
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NOTES OF IMPORTANT DECISIONS 

BROADCASTING-—-WHETHER LIBEL OR 
SLANDER. — 
Williams & Norgate, Ltd. v. 
to be the first 
of the broadcasting of defamatory 


Apropos of the recent case of 
B. B. C., which is 
believed slander case to have 
arisen out 
matter, it may be of interest to examine what 
is the essential distinction between slander and 
libel. Although one of the main distinctions may 
be said to lie in the fact that, whereas slander 
is addressed to the ear, libel is nddressed to the 
eye, there appears to be one distinction, as the 
’ points out, 


, 


learned author of ‘‘ Fraser on Libel 
viz., that a defamatory statement communicated 
by gestures, as, for example, in the language of 
the deaf and the dumb, would probably be slan- 
der, notwithstanding the fact that it is never- 
It is difficult to 
should be 


theless addressed to the eve. 
conceive why any such distinction 
maintained and the Select Committee appointed 
in 1843 advocated the abolition of this distine- 
tion. Since, however, this still re- 
mains with us, it may be appropriate to examine 
shortly on what it The authorities 
appear to assign different reasons for the dis- 
tinction. Probably it is based on the fact that 
libel is in a more permanent form (e.g., writing, 
painting, sculpture, ete.), and is therefore likely 


distinction 


is based. 


to do more mischief and more likely to be dis- 
seminated than slander. As Bowen, L.J., said 
in Rateliffe v. Evans, 1892, 2 Q.B. 530, ‘fa per- 
son who publishes defamatory matter in paper 
or in print puts in circulation that which is more 
easily transmissible than oral slander.’’ When 
these words were spoken, however, the learned 
judge could scarcely have contemplated that in 
the short course of thirty odd years a process 
would have been perfected by which a slander 
uttered by one person might be broadeasted and 
transmitted and re-transmitted by wireless in- 
definitely, so that publication might take place 
in one and the same breath practically to the 
whole world, if it chose to listen! If, indeed, 
the distinction between libel and slander truly 
lies in the fact that the former is more likely 
to cause mischief than the other, then it might 
seriously be argued that broadcasting defamatory 
statements constitutes a libel and not a slander. 
The time would indeed appear to be now ripe 
for the abolition of this distinction altogether.— 
Solicitor’s Journal (Eng.), May 8, 1926. 


ADMISSIBILITY OF EVIDENCE OF PRIOR 
FIRES.—The case of Hovell v. The Evergreens, 
242 N. Y. 216, 151 N. E. 212, was an action 


brought to recover damages for the destruction 
of a building and its contents owned by plain- 





tiff adjoining certain hay fields in defendant’s 
cemetery, The Evergreens. The destruction was 
claimed to have been the result of a grass and 
hay fire alleged to have started in the 
grounds of the cemetery and negligently per- 
mitted to escape therefrom to the premises of 
plaintiff. There was sufficient evidence to sus- 
tain a verdict for plaintiff on the question of 
negligence. The Court of Appeals held that the 
admission by the trial court of evidence of prior 
fires on the premises, which were not negligent, 
was and constituted and 
prejudicial errer, since there was no direct evi- 
which the fire in 


been 


erroneous reversible 


dence as to the manner in 
question was started. 

A portion of the Court’s opinion follows: 

**The 
ception prior 
on defendant’s property which would have been 
inadmissible as tending to show a custom of 
negligence (Zucker v. Whitridge, 205 N. Y., 50, 
60), but of prior fires, not negligent, sometimes 
very late in the fall and in the early spring, 
which tended to establish nothing relative to 
tie fire of January 6, 1920. This was error. At 
the same time it might be urged that the re- 
ception of the evidence was unsubstantial and 
not reversible error, as the whole matter of the 
earlier fires was gone into and it was fairly 
well established that the burning over of the 
grass lot in January had no relation to the cus- 
tomury operations of the defendant. The trial 
justice might have so instructed the jury. On 
the contrary the following appears on the ree- 
ord (folios €91, 692): 

“¢*Mr. Van Thun: The jury cannot consider, 
in arriving at a determination of the claim of 
the plaintiff in this action, that other fires at 
other times had oceurred in the cemetery 
ground; that any such testimony in the case 
would have no bearing on the question in issue 
here, namely, whether on January 6, 1920, a fire 
was negligently started by the defendant in the 
part of the cemetery immediately adjoining the 
plaintiff’s property and communicated thereto, 
or that the defendant negligently omitted to 
watch, tend and control a fire and thereby pre- 
vent its spreading to the plaintiff’s property. 

‘**«The Court: The whether this 
fire was negligently started or whether it was 
to spread through negligence of the 
that is the sole question for you 


court received over objection and ex- 


evidence not of negligent fires 


question 


allowed 
defendant, 


to determine in this case. Other than that I 
refuse to charge. 

‘¢“¢Mr. Van Thun: Your Honor refuses to 
charge? 


‘¢¢The Court: In your words, yes. In your 
words I refuse to charge it other than as amend- 


ed by the statement.’ 
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‘*The jury was thus permitted to consider the 
fact that other fires at other times had occurred 
on the cemetery grounds as bearing on the ques- 
tion whether on January 6, 1920, defendant 
negligently started a fire on its property or 
negligently permitted the fire to spread to plain- 
tiff’s property. As there was no direct evidence 
as to the manner in which the fire of January 
6 was started, the error was vital. That be- 
cause there had been periodically grass fires 
on the cemetery grounds there must have been 
a grass fire on January 6 which spread from 
defendant’s premises to those of plaintiff is a 
non sequitur. 

‘‘The judgments should be reversed and a 
new trial granted, with costs to abide the 
event.’’ 


VIOLATION OF RULE OF STATE INDUS- 
TRIAL COMMISSION AS NEGLIGENCE.—In 
the case of Schumer v. Caplin, 241 N. Y. 346, 
the defendant was charged with the violation 
of a rule of the State Industrial Commission 
which required him to equip the windows of his 
building with certain safety devices for the 
protection of window cleaners. The trial court 
charged the jury that the failure of defendant 
to comply with this rule was negligence per se. 
The Appellate Division affirmed, without opinion. 
The Court of Appeals held, with two judges 
dissenting, that such a charge was error, and 
that the correct charge should have been that 
the violation of the rule was merely competent 
evidence sufficient to justify the jury in find- 
ing as a fact that its violation was negligence. 
The rule under review was a regulation made 
by the Industrial Commission pursuant to a 
statutory authority. It did not carry with it 
the force of a statute, or even the foree of an 
ordinance. And this was held to be so, though 
the Labor Law provides that the rules and 
regulations of the commission ‘‘shall have the 
force and effect of law and shall be enforced in 
the same manner as the provisions of this chap- 
ter.’? Such a provision it was held, and we 
think correctly so, does not make a rule equiv- 
alent to a statute, for the Legislature is abso- 
lutely without power to delegate to a board or 
commission the power to enact a law. Such 
delegation would be unconstitutional. 

In part the Court of Appeals said: 

‘*This' was not a proper construction of the 
rule. The violation of a statute under certain 
circumstances may of itself establish negligence. 
Not so, however, with a rule or ordinance. A 
legislative declaration that a rule has the force 
and effect of law does not make it so if by that 
is meant that it is the equivalent of or equal 
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to a legislative enactment. The constitution 
of the state commits to the Legislature alone 
the power to enact a statute. It can give to 
or confer upon a commission, officer, board or 
municipality the power to make rules and ordi- 
nances governing the administration of their 
respective affairs (United States v. Grimaud, 
220 U. S., 506). This is all the Legislature has 
attempted to do. There are other sections of 
the Labor Law which clearly indicate that this 
is the proper construction of the rule referred 
to by the trial judge. Under sections 52-a and 
52-b any rule adopted by the commission may 
be suspended, modified or varied, depending 
upon conditions. This cannot be done with a 
statute. A constitutional statute once passed 
cannot be changed or varied according to the 
whim or caprice of any officer, board or in- 
dividual. It remains fixed until repealed or 
amended by the Legislature. 

‘‘The violation of the rule of the commis- 
sion which the learned judge read to the jury, 
sinee it did not have the force of a statute, did 
not constitute negligence as a matter of law. 
A correct charge in this respect would have 
been that the violation of this rule did not es- 
tablish negligence per se, but was simply some 
evidence of negligence which the jury could 
take into consideration with all the other evi- 
dence bearing on that subject. This view is 
settled by a long line of decisions in this court.’’ 








Brother Johnson had labored through a long 
and sultry evening to convince his colored con- 
gregation of the dreadful fate of those who 
remained unsaved. 

He concluded: “And the wicked shall be cast 
into outer darkness; there shall be wailing and 
gnashing of teeth.” 

Old Sam Jackson rose from his seat, demand- 
ing: “What about me, Mr. Johnson? I ain’t 
got no teeth.” 

Leaning far over the pulpit and shaking a 
long, bony forefinger at the aged sinner, Broth- 
er Johnson said tersely: ‘Never you mind, Mr. 
Jackson! Never you mind! Teeth will be pro- 
vided!” 


The prisoner had a red nose and a watery 
eye, and the watery eye watered even more 
sadly than usual as it sent a silent appeal to 
‘he witness who had just stepped into the box. 

“Now then, sir,” said the learned judge, ad- 
dressing the witness, do you know the prisoner 
at the bar?” 

“Yes, sir,” replied the witness promptly. 

“Ah,” observed the judge, “and how long 
have you known the prisoner at the bar?” 

“How long!” exclaimed the witness. “Why, 
b!ess you, sir, I’ve known him to go in at open- 
ing-time and stay right along till closing-time!” 
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WHICH LAWS SHALL WE OBEY? 


Suppose a group of college boys are on 
trial before a court charged with the pos- 
session of intoxicating liquor, and they in- 
terpose this defense: We have been prac- 
ticing Nullification, a course of conduct 
suggested by the head of one of our great 
est American universities. 

Arthur Twining Hadley, President 
Emeritus of Yale University, is the au- 
thor of an article appearing in Harper’s 
Magazine (November, 1925), entitled 
Law Making and Law Enforcement. On 
page 645 he says: 

“If any considerable number of citizens 
who are habitually law-abiding think that 
some particular statute is bad enough in 
itself or dangerous enough in its indirect 
effects to make it worth while to block 
its enforcement, they can do so. This proc- 
ess of blocking the law by disobedience 
is known as nullification. The Fugitive 
Slave Law was thus nullified by the people 
of the North; the Reeonstruction Acts 
were thus nullified by the people of the 
South.’’ 

In a note on the same page (645) he 
says: 

**I have purposely confined my illustra- 
tions to matters of past history, where the 
evidence is all in and the public has given 
its verdict. It would confuse rather than 
clear the issues to discuss the effect of 
laws like the Volstead Act, when the 
evidence is not yet all in, and the public 
is far from having reached the judicial 
frame of mind necessary for a verdict.’’ 


After studying the entire article care- 
fully I am of opinion that such a group 
of boys as above referred to might quite 
naturally point to the article as authority 
or justification for their misconduct; for 
it seeems to me that the learned educator’s 
article clearly contemplated the Eigh- 
teenth ,Amendment and its allied laws, 
and impliedly sanctioned a disregard of 
their provisions by any considerable num- 
ber of persons who believe them to be 
bad laws. 


First, let us consider what his article 
contains to warrant my conclusion that 





it had in contemplation the Eighteenth 
Amendment. 

Take the subject he diseusses—Law En- 
forcement. This subject is being dis- 
cussed all over America, and the one par- 
ticular law whose disregard evokes this 
widespread comment, is the prohibition 
law. Consequently the discussion of law 
enforcement would be construed by most 
anyone as being specially relevant and ap- 
plicable to this important law which is 
being so flagrantly and conspicuously vio- 
lated, everywhere. 

On page 644 we find the following: 


‘‘Qur legislators are ready to pass acts 
prescribing what we shall eat or drink, or 
what sort of things shall be taught in our 
schools because the people as a body are 
today more concerned with regulating the 
conduct of others than with preserving 
personal liberty ; more concerned with en- 
foreing their own special intolerance than 
with securing ‘peace at home, safety and 
consideration abroad.’ This is the fun- 
damental reason why the country today 
has more to. fear from the lawmakers than 
from the lawbreakers.”’ 

No one who is familiar with the argu- 
ments of those opposed to prohibition will 
fail to recognize these ‘‘old familiar 
faces’’—the stock arguments against the 
Amendment. First, notice—‘‘ prescribing 
what we shall eat or’? DRINK. Does this 
indicate a discussion of the tariff or of 
the Volstead Act? And the next one is 
—‘‘concerned with regulating the conduct 
of others,’’ words which come floating to 
us from every street corner where the 
Eighteenth Amendment is under discus- 
sion. And then this prime favorite— 
‘*preserving personal liberty.’’ This one 
we have met in all sorts of places but 
never before in such aristocratic com- 
pany, as with the head of a university 
and on the pages of a_ foremost 
periodical. But these are not all, for then 
we have—‘‘enforcing their own special 
intolerance.’’ Finally the author places 
the following words in emphatic position 
at the close of the second division of his 
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disquisition: ‘‘the country today has more 
to fear from the lawmakers than from 
the lawbreakers.’’ Do not all of these 
sentences convey the natural and unavoid- 
able impression that they apply to the 
prohibition law? And would not the law- 
breakers extract much encouragement 
from being exalted above our honored 
lawmakers? Let us imagine that the 
‘‘bootleggers’’ are assembled for their an- 
nual convention, and the foregoing words 
were read aloud, and the reader em- 
phasizes the high standing of the maga- 
zine and the exalted rank of the author; 
would not there be prolonged applause 
after the words ‘‘more to fear from the 
lawmakers than from the lawbreakers?’’ 
Of course I am aware that no bootlegger 
would be likely to read Harper’s Maga- 
zine. He would not know what it was 
all about if he did; but doubtless his poor 
bookkeeper or some friend or customer 
would show it to him. 

Attention is also invited to the note 
above quoted in which the learned eduea- 
tor refers to the Volstead Act and ex- 
plains why he has not diseussed it. This 
statement is made in connection with the 
discussion of nullification, and the reason 
ascribed for not including the Volstead 
Act in the discussion is because ‘‘the evi- 
dence is not all in.’” This would seem to 
imply that if the evidence were all in the 
Volstead Act would be an appropriate 
subject for consideration in treating on 
nullification; in other words that this 
theory of nullification may be properly ap- 
plied to the Volstead Act. It seems to 
me this conclusion is ineseapable. 

Second, let us consider the attitude of 
the learned writer toward this process of 
blocking a law called nullification, and 
what he suggests or recommends. 

Mr. Hadley admits (p. 645) : 

‘*Most writers on political theory say 
that this kind of nullification is nothing 
less than revolution ; “ 

And a little further on he continues: 

‘‘The members of any civilized commu- 
nity actually use their judgment a great 





deal in deciding how far they will obey 
laws which they regard as bad or even in- 
convenient for the community.”” ~ 
It would seem from quotations given 
further on, that the writer sanctions this 
course. This doctrine or attitude toward 
law might become extremely popular. I 
suppose that everyone has in mind some 
law he considers ‘‘bad.’’ I cannot deny 
that I have regarded certain laws as bad, 
or at least very inconvenient; and here 
seems to be a method of side-stepping 
these inconveniences. It seems to 
be a most original idea, and it is a 
wonder nobody ever thought of it 
before. I imagine that this doctrine of 
nullification would meet with instant and 
universal weleome in the schoolroom; 
especially among flappers and sheiks. In 
fact. is it not just possible that this doc- 
trine of selecting for oneself which laws 
one shall obey, may be the cause of our 
having at this time that peculiar product 
of this age we eall flappers and jazzers? 
Continuing without interruption from 
the above quotation: 
“‘They do not change their sovereign; 
they continue to obey him in all other 
fields except this one. There is no revolu- 
tion and nothing like it. The officials 
charged with the enforcement of the law 
simply see that it is beyond their power to 
secure obedience to it. If those who 
passed the law or secured its passage are 
wise, they will acquiesce in this result. 
If the police look the other way when 
such a law is broken, its bad effects are 
avoided without much harm to anybody.’’ 
Now if I am correct in concluding that 
Mr. Hadley, in writing this article, had 
in contemplation the nullifying of the pro- 
hibition laws, then this passage seems to 
advise the lawmakers to acquiesce in this 
blocking of the law by bootleggers, and 
the police to wink at these violations of 
the law. This suggestion and advice would 
seem quite in order and natural: if it 
emanated from sourees financially inter- 
ested in the liquor business, or from a 
species of politician. For such a doctrine 
to come from any man in high position 








No. 12 





208 CENTRAL LAW JOURNAL 


would create surprise; but to come from 
the head of an institution devoted to the 
education and training of our young men, 
seems amazing if not altogether shocking! 

Does not this doctrine impose upon our 
citizens a rather difficult task? They must 
decide ‘‘how far they will obey laws 
which they regard as bad or even incon- 
venient for the community.’’ If the 
citizen is going to assume the judicial 
task of determining which laws he will 
obey and which he will transgress, why 


should the nation continue to incur the’ 


needless expense of maintaining a Con- 
gress and the state legislatures and the 
judicial machinery? How large would 
that ‘‘considerable minority’’ have to be 
before it would be incumbent upon the 
legislature or Congress to ‘‘aequiesce in 
this result,’’ and for the ‘‘police to look 
the other way?’’ These are little prac- 
tieal details which would require elucida- 
tion before this method of blocking the 
law could be worked out. It is not un- 
likely that ‘‘considerable minorities’”’ 
would be springing up sporadically and 
periodically to voice their opposition to 
many laws by disobeying them. 

On page 646 Mr. Hadley continues: 

‘‘Nullification, as I have said, is not 
revolution. It is the safety valve which 
helps a self-governing community avoid 
the alternative between tyranny and 
revolution. It reduces the tension; it 
gives a warning to those in authority 
which they disregard at their own peril.”’ 
, ‘But while nullification is an ob- 
vious remedy, and sometimes the only 
available remedy, for unwise legislation 
it is at best an unsatisfactory one.”’ 

Note here that the writer doees not say 
that nullification is wrong or wicked, but 
is ‘‘at best an unsatisfactory’’ remedy ; 
and he also says it is ‘‘sometimes the only 
available’’ one. 

On page 645 are these words: 

‘But the cost of trying to compel 
obedience to a law which violates the con- 
sciences of a considerable minority of the 
people or the traditional usages and 








privileges of anything like a majority, is 
usually too great.’’ 

I wonder if there are persons whose eon- 
sciences require them to break the laws 
of their country in order that they may 
drink intoxicants. This would seem to 
be a novel and unusual course for a con- 
science to pursue. Consciences have a 
long-established reputation for pleading 
with their owners to forsake drinking al- 
together. I cannot believe that even ‘‘a 
considerable minority’’ of Americans have 
developed consciences which will not let 
them sleep unless they have broken the 
Eighteenth Amendment. 

In closing he says (p. 648) : 

“. . . «the true Christian who 
values the liberty of the Gospel higher 
than the bondage of the Law—will often 
have to choose between the danger of law- 
lessness which results from ignoring a 
statute and the danger of tyranny which 
is involved in passive obedience.’’ 

Is it possible that there are those who 
have a kind of Christianity which impels 
them to value more highly the personal 
liberty of drinking intoxicants than the 
privilege of walking the straight and nar- 
row way of obedience to a great moral 
and civil law? What other law could 
the distinguished writer have had in mind, 
in this passage? What other law is re- 
sulting in widespread ‘‘lawlessness?’’ 
What other law is ‘‘ignored?’’ What 
other law is evoking so many protests 
about ‘‘liberty’’? 

President Hadley’s dissertation oecu- 
pies eight magazine pages, and it is,mani- 
festly impracticable to quote it at length, 
so I have been content to give the gist of 
his arguments. I have striven faithfully 
to avoid making quotations which were 
misleading and have endeavored with 
equal diligence to set down conclusions 
which seemed to me altogether warranted 
therefrom. 

The author nowhere states in so many 
words that he advocates a violation of the 
prohibition laws; but it seems to me this 
is the inference any reader would logically 
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draw from his statements. Yet, a super- 
ficial reading might leave one in some 
douht on this point. If the author did not 
intend to make this implication, it could 
have been easily shown by a direct and 
positive statement. 

When one remembers that President 
Hadley is at the head of one of our great- 
est universities, and further bears in mind 
the great number of persons violating the 
prohibition laws who are sedulously seek- 
ing any excuse or justification for their 
lawbreaking and who would find encour- 
agement for their lawlessness in said ar- 
ticle, it would seem eminently desirable 
if not incumbent upon the author to show 
with unmistakable clarity whether or not 
he recommended this doctrine of nullifi- 
cation as a weapon against the Eighteenth 
Amendment. 

Vinton A. HOoLBRook. 
Artesia, Cal. 








GAMING--VENDING MACHINES 


STATE v. KRAUSS. 


151 N. E, 183 





(Supreme Court of Ohio. March 16, 1926.) 








In prosecution, under Gen. Code, § 13066, for 
unlawfully keeping and exhibiting for gain a 
gaming device known as a slot machine, evidence 
held to show that the machine was operated as 
a merchandise vending machine simply, and that 
features thereof which might have made it a 
gaming device were not utilized by state’s wit- 


ness. 


This case comes into this court on certificate 
of conflict with the decision of the Court of 
Appeals of Fairfield county in the case of Snyder 
v. Swope, Director of Safety, 23 Ohio Law Bull. 
361. 

The action arose in the justice of the peace 
court of Springfield township, Hamilton county, 
Ohio, the defendant in error being charged with 
the violation of section 13066, General Code, 
which provides in substance: 

‘‘Whoever keeps or exhibits for gain or to 
win or gain money or other property, a gamb- 
ling table * * * or a gambling device or ma- 
chine * * * shall be fined not less than fifty 
dollars nor more than five hundred dollars.’’ 


The affidavit charged that— 





‘On or about the 3d day of April, 1925, at 
the county of Hamilton, and state of Ohio afore- 
said, one Henry Krauss did unlawfully keep and 
exhibit for gain a certain gaming device com- 
monly known as a slot machine, contrary to 
the form of the statute in such case made and 
provided,’’ ete. 

The device which the state claims constituted 
a gambling device is what is commonly known 
as a merchandise slot machine. On the face of 
this machine is a copyright plate, which reads 
as follows: 

‘*Silent Salesman 


**Deposit a 5 cent coin and receive a 5 cent 
package of candy mints. With this purchase 
you will receive —— coupons* which, if not 
received in violation of the restrictions below, 
will be redeemable in trade only at the value 
of 5 cents each. 

‘* Restrictions 


‘‘Operating this machine with anything but a 
U. 8. 5 cent coin or making two or more con- 
secutive purchases herein positively prohibited. 


‘*Copyright 1923, by John Morris.’’ 


For every 5-cent piece inserted in the machine 
a 5-cent package of mints is received. Restric- 
tions limit each person to playing the machine 
one time. There is a small indicator on the 
face of the machine, which, before a person 
plays, indicates by numerals whether or not 
the person playing will receive anything in ad- 
dition to the five-cent package of mints. There 
is a small glass window under the word ‘‘re- 
ceive’’ and before the word ‘‘coupon.’’ Prior 
to the operation of the machine the word ‘‘No,’’ 
or a numeral, anywhere from 2 to 20, will appear 
in the window or indicator. If the machine will 
not produce anything more than the mints, the 
word ‘‘No,’’ appears; if it will produce any- 
thing more than the mints, the numeral, from 
2 to 20, indicating the amount of trade checks, 
appears. The checks so received from the ma- 
chine are redeemab!e in trade only, at the value 
of 5 cents each, in the store in which the ma- 
chine is being exhibited. It is claimed that 
under the restrictions these coupons, or trade 
checks, cannot be used in the operation of the 
machine, and only those checks received on the 
first nickel inserted by a person will be redeemed 
by the proprietor; in other words, there is to 
be no consecutive playing of the machine, and 
if a person plays the machine the second time, 
and wins trade checks, the proprietor will: refuse 
to honor them. The machine is operated by 
placing a 5-cent United States coin in a slot 
and pulling a lever. The operator will, in every 
instance, reeeive, a package of mints equal in 
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size and quality to the ordinary mints sold at 
drug stores for an equal price. In addition 
thereto the player may receive as many metal 
coupons as the numeral in the glass window 
indicates he will receive, before the nickel is 
inserted or the lever pulled, unless the word 
‘*No’’ appears, in wheh event he will receive 
no coupons, but will receive the package of 
mints, If coupons are received on any consecu- 
tive operation of the machine, they are value- 
‘ess, cannot be redeemed in trade, nor replayed 
in the machine. If they were replayed in the 
machine, and the operator should receive addi- 
tional coupons, according to the claim of de- 
fendant they could not be redeemed in trade, 
and would haye no value at all. The operator 
does not receive a package of mints on a re- 
play of the coupons. A 5-cent United States 
coin is the only means of playing the ma- 
chine, so as to secure in exchange a package of 
mints or coupons redeemable in trade. 


Krauss entered a plea of not guilty before 
the magistrate, a jury was waived, and upon 
trial the defendant, in error was convicted as 
charged. Error was prosecuted to the court of 
common pleas of Hamilton county, which court 
reversed the judgment of the justice of the 


peace. The state prosecuted error to the Court 


of Appeals, in which court the judgment of the 
conmon pleas court was affirmed, and it is now 
sought to reverse this judgment in this court. 


Charles S. Bell, Pros. Atty., and Edward 
Strasser, both of Cincinnati, for the State. 


Miller & Elston, of Cincinnati, and E. H. & 
W. B. Turner, of Dayton, for defendant in er- 
ror. 

PER CURIAM. The state introduced but 
a single witness, Beckman, who testified that 
he played the machine in question three con- 
secutive times, inserting a 5-cent, piece each 
time; that he received mints on each play, 
and that, in addition, on the second play, he 
received checks. These checks were not pre- 
sented by the witness for redemption in mer- 
chandise in the store, but were retained as he 
says for evidence. 

The defendant testifies that he did not cash 
the checks secured by the state’s witness, 
Beckman, and that on another occasion, on 
the same day, he refused to cash checks won 
by consecutive play by one Lind, who testi- 
fies to the same effect on behalf of the defend- 
ait. The defendant further testified that he 
did not permit the violation of the restrictions 
01 the plate as to consecutive playing. 

On this state of the record was there a case 
made of keeping a gaming device for gain in 
violation of seetion 13066, General Code? 





In the note to the ease of State v. Certain 
Gambling Instruments and Apparatus of Paul 
(R. I.) 128 A. 12, the editors of 38 A. L. R. 
are quoted as saying, et page 73: 

‘A slot machine, it has been said, is not per 
se a gambling device, since it may be used or 
played upon for an innocent purpose, and the 
courts cannot, therefore, take judicial notice 
that every slot machine is a gambling device, as 
the use to which it is put must determine its 
character. 12 R. C. L. 730.* * * 

‘Tt is generally held that a slot vending ma- 
chine, which, in return for a coin deposited 
therein, dispenses merchandise of the value of 
such coin, accompanied at occasional and un- 
certan intervals by a varying amount of money, 
trade checks, or coupons, is a gambling device. 
* + 7 

‘Nor is such a machine rendered innocuous 
by the fact that it indicates in advance of each 
deposit exactly what it will dispense; it being 
considered that, in such instances, the player 
gambles, not on the immediate return for the 
coin he deposits, but on the hope or chance that 
the indicator will show a profit on his next 
play.’’ 

The following cases are cited in support of 
the text: Cagle v. State, 93 So. 206, 18 Ala. 
App. 5&3; Sheetz v. State, 245 S. W. 815, 156 
Ark. 255; Brockett v. State, 125 S. E. 513, 33 
Ga. App. 57; Ferguson v. State, 99 N. E. 806, 
178 Ind. 568, 42 L. R. A. (N. 8.) 720, Ann. 
Cas. 1915C, 172, and notes; Welch v. Common- 
wealth, 200 S. W. 371, 179 Ky. 125, L. R. A. 
1918C, 651; Tonahill v. Molony Supt. of Po- 
lice, 101 So. 130, 156 La. 753; State v. Goo- 
gin, 102 A. 970, 117 Me, 102; City of Moberly 
v. Deskin, 155 S. W. 842, 169 Mo. App. 672; 
Pure Mint Co. v. La Barre, 125 A. 105, 96 N. 
J. Eq. 186; Zaft v. Milton, Prosecutor, 126 A. 
29, 96 N. J. Eq. 576; People ex rel. Vercher- 
eau v. Jenkins, Chief of Police, 138 N. Y. S. 
449, 153 App. Div. 512; State v. Certain 
Gambling Instruments and Apparatus of Paul 
(R. I.) 128 A. 12, 38 A. L. R. 71; Griste v. 
Burch, 99 S. E. 703, 112 S. C, 369; State v. 
MeTeer, 167 S. W. 121, 129 Tenn. 535. 

The cases of Rex v. Stubbs, 9 Alberta L. R., 
26, and Rex v. 9 Langlois, 23 Canadian Crim. 
Cases, 43, are cited as being contra. How- 
ever, Rex v. Gerasse, 26 Canadian Crim. Cas- 
es, 246; Rex v. O’Meara, 25 Canadian Crim. 
Cases, 16; Bareham v. The King, 26 Cana- 
dian Crim. Cases, 211—hold such machines 
to be gambling devices. See also, 27 ©. J., 
989; Territory v. Jones, 99 P. 338, 14 N. M. 
579, 20 L. R. A. (N. 8.) 239, 20 Ann. Cas. 128; 
Muller v. Wm. F. Stoecker Cigar Co., 131 N. 
W. 923, 89 Neb. 438, 34 L. R. A. (N. 8.) 573. 





Vol. 99 


CENTRAL LAW JOURNAL 


211 








This record fails to show that the checks 
received as a result of the consecutive play by 
the state’s witness were redeemed or even 
offered for redemption in trade at the store of 
the defendant. Until something was received, 
or to be received in the future, as a result of 
the operating of the so-called gaming device 
we fail to see how there could be a violation 
of the statute. As far as the evidence goes, 
the machine operated as a merchandise vending 
device simply, and the features of ths machine 
which might make the same a gaminz device 
were not utilized by the state’s witness, nor 
shown by the evidence adduced. 


If some gain or profit, or the right thereto, 
had been shown, a different question might 
have been presented, but the evidence stopped 
short of showing that the machine was op- 
erated as a means of securing something for 
nothing. 

The machine was not used, as is said in City 
of Moberly v. Deskin, 155 S. W. 842, 169 Mo. 
App. 672, as ‘fa contrivance which was intend- 
ed to allure the player into continuing to play 
in the hope that next time the indicator would 
point to trade checks and thus bring him some- 
thing for nothing.’’ 

The record is completely silent as to any 
gain to the player as a result of his operation 
of the machine consecutively or otherwise. For 
each 5 cents played in the machine he received 
a package of mints each ostensibly of a com- 
mercial value of 5 cents. No profit or gain, 
present or future, by the hazard or element of 
chance of the machine, is shown to have accrued 
to the player. He received just what he paid 
for, a so-called 5-cent package of mints. The 
checks he received the player made no effort 
to turn into profit, and the defendant testifies 
that he did not redeem, with merchandise, or 
otherwise, checks received on consecutive play, 
or, in other words, that he did not permit vio- 
lation of the terms of the restriction on the 
plate. 

Unless the record shows a violation of the 
letter and spirit of the statute it follows that 
no conviction thereunder can be sustained. In 
State v. Meyers, 47 N. E. 138, 56 Ohio St. 340, 
it was held: 


‘*(1) A statute defining a crime or offense 
carnot be extended, by construction, to persons 


or things not within its deseriptive terms, 
though they appear to be within the reason and 
spirit of the statute.’’ 

The ease of Snyder v. Swope, Director of 
Safety, 23 Ohio Law Reporter, 361, the case 
decided by the Court of Appeals of Fairfield 
county, with which this case is certified as being 





in conflict, was a civil action for an injunction 
restraining the safety director of the city of 
Lancaster from interfering with the operation 
of certain candy vending machines. 

In the Snyder Case the conclusion of the 
Court of Appeals was based upon the princi- 
ples of equity applicable to the granting of in- 
junctive relief in a civil action, whereas in the 
ease at bar the Court of Appeals. of Hamilton 
county was dealing with a criminal case, and 
the paramount question before it was whether 
or not the record disclosed sufficient proof of 
each and every element going to make up the 
offense charged in the affidavit to sustain a 
conviction by evidence beyond the existence of 
a reasonable doubt. 

We think the records before the two courts 
of appeals were so essentially different, and the 
principles of law applicable thereto of such dis- 
similar character, that the respective conclusions 
reached do not constitute a conflict of opinion. 
This case is a criminal one and requires the ap- 
plication of the well-known principles applicable 
to criminal cases. 

We have examined the authorities cited by 
counsel for the state and for the defendant. 
Without discussing them at length, it is suffi- 
cient to say that most of them refer to ma- 
chines which do not disclose the result of op- 
eration until after the play is made. Others 
permit consecutive plays; but until a record 
is presented which shows consecutive plays, or 
consecutive alternate play, or some other snan- 
ner of play, as a result of which premiurs, 
checks, or coupons are received, which secure 
to the player or players something for nothing 
as a result of his play, we fail to see how there 
can be a violation of the statute; nor is the 
ease of State v. Certain Gambling Instruments 
and Apparatus of Paul, supra, especially in 
point, for the reason that in that case there 
was a proceeding in rem to have a certain 
‘‘nickel-in-the-slot’’ machine declared forfeited 
to the state in accordance with the laws of 
Rhode Island. 

It is to be noted that in that case Rathbun, 
J., says: 

‘‘However, the question of intent is unim- 
portant, as this is a proceeding, not against the 
owner, but against the machine.’’ 

In the case at bar the intent of the defendant 
to keep the machine as a gaming device for 
gain is of the essence of the offense, which might 
be shown under certain conditions by redeem- 
ing the checks won by the player, thus bring- 
ing something of value to the player for noth- 
ing, which might appeal to the gambling in- 
stinct. 
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In the light of the meager record presented 
unable to find that the 


rea- 


in this 
state showed bevond the existence of a 
sonable doubt the essential elements going to 
make up the offense charged, and we are, there- 
fore, led to the reached by 
the conmon pleas court and the Court of Ap- 
show 


case, we are 


same conelusion 


peals, to wit, that the record does not 


sufficient to sustain the judgment of the jus- 
tice of the peace. 

Our cone'usion is that the judgment of the 
Court of Appeals in affirming the judgment of 


the common pleas court must be affirmed. 


Judgment affirmed. 


NOTE.—Vending machine as gambling device. 
-—The foregoing case is published on account of 
the cases to which the opinion refers, and the 
importance of the deciding point, which appears 
to be new as applied to the particular facts. 








ITEMS OF PROFESSIONAL INTEREST 


LINTHICUM FOUNDATION PRIZE 


The Faculty of Law of Northwestern Uni- 
versity administering the income of The 
Charles C. Linthicum Foundation, announces 
that: 

A. The sum of one thousand dollars 
and a suitable medal will be awarded to the 
author of the best essay or monograph, sub- 
mitted by March 1, 1927, on “The Law of 
Radio-Communication,” the scope to include 
the aspects of the subject as a problem of in- 
ternational law and as a problem of leszisla- 
tion in the United States; 

B. The sum of one thousand dollars and 
a suitable medal will be awarded to the au- 
thor of the best essay or monograph, submit- 
ted by March 1, 1928, on the subject known 
as, “Scientific Property,” i. e, the granting 
of a quasi-patent right to the maker of a 
scientific discovery. 


Conditions of the Award: 


1. The award will be made by vote of the 
Faculty of Law, after scrutiny of the best 
works offered; but the Faculty may delegate 
the preliminary selection to other persons. 

2. To be eligible for the award the author 
must be at the date of submission a member 
of the bar or a student registered in a law 
school in the United States or Canada. 

3. The Faculty reserves the right to mae 
no award, if in its judgment no work sub- 
mitted is of sufficient merit. 








The money award will not be divided; but 
the Faculty may make honorable mention of 
as many as five meritorious contributions not 
receiving the award. 

4. The award in offer A will first be made 
public in June, 1927, on the occasion of the 
dedication of the new buildings of the Law 
School. 

5. The copyright of the work receiving the 
award will remain in the author, but the 
Faculty will arrange for its publication if de 
sired. If published by the author, its title 
page must mention the award of the Charles 
C. Linthicum Foundation Prize. 

6. The work submitted may be one already 
published in print at the time of submission. 
Manuscripts submitted must be typewritten 
on paper of size of legal cap or typewriter or 
commercial note. 

7. The Faculty is not respsonsible for loss 
or injury of works submitted, but will en- 
ceavor to give them safe custody. They will 
be returned if return postage is supplied. 

8. Each work submitted should be identi- 
fied only by a Latin word or short phrase 
typed on the tit!e page or first page and on 
the enclosing envelope. It should be forward- 
ed in another envelope containing also (1) 
the letter of submission, signed only by the 
identifying word or phrase, (2) a third sealed 
envelope bearing outside the identifying word 
or phrase and containing a paper giving the 
true name and address of the author and the 
fact making him eligible under par. 2. 

9. To verify arrival of the work the author 
should forward it by registered mail with re- 
turn receipt; but the Faculty will not have 
knowledge of the name on the receipt. 

10. Address: The Linthicum Foundation, 
Northwestern University Law School, Chicago, 
Illinois. 


DECISIONS BY THE NEW YORK 
LAWYERS ASSOCIATION 


RECENT 

COUNTY 
COMMITTEE ON PROFESSIONAL 
absentee is named as 





ETHICS 
A non-resident a de- 
fendant in a suit to determine the rights of all 
parties to local property and is served with the 
complaint of the local 
He consults legal counsel in re- 


summons and outside 
jurisdiction. 
spect to the suit, who is not admitted to prac- 
tice before the Court in which the suit is pend- 
ing. He is advised to employ admitted attor- 
neys to appear and defend his rights, and does 
so, and such attorneys, not personally known to 
such counsel 


the client, are recommended by 
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for such employment. They are so employed 
under instructions from the client to regard 
said counsel as the representative of the client, 
to confer with him and act (with professional 
propriety) in the client’s interest under his 
supervision. In the course of the litigation an 
offer of settlement is made to the attorneys of 
record which they transmit to such counsel with 
a full expression of their opinion of the ques- 
tions of law and fact involved, the rights of the 
client, and the chances of a favorable, and of 
an unfavorable, decision upon his claims in the 
litigation; the counsel declines to submit the 
offer to the client on the ground that he, the 
counsel, regards the offer as inadequate and un- 
just to his client. The attorneys for the other 
parties who have made the offer and desire its 
aceeptanee are advised of the conditions of the 
employment of the attorneys of. record, their 
instructions, the transmission of the offer and 
the refusal of the counsel to submit the offer to 
his client for the reasons stated by him. The 
attorneys who have made the offer insist that 
it is the professional duty of the defendant's 
attorneys to submit the offer to their client for 
his personal information-and the exercise of his 
personal judgment; this the defendant’s attor- 
neys decline to do while their instructions re- 
main unrevoked, maintaining that it would be 
a violation of their proper relations to the coun- 
sel first consulted and who remains the legal 
counselor of the client. 

In the opinion of the Committee which of the 
two positions is professionally correct? 


Answer No. 236 

It is the opinion of the Committee in the ecir- 
cumstances stated, that the defendant’s attor- 
neys are not obliged to submit the offer to their 
client at the request and upon the insistence of 
the attorneys for the plaintiff. If, however, the 
attorneys for the defendant are of the opinion 
that the offer should in the client’s interest be 
submitted to him, they should so advise the coun- 
sel; and if the counsel still refuses to submit 
it, then they should advise the client, and the 
counsel that a difference of opinion has arisen 
and seek instructions from the client, making 
such explanation to the client as may enable 
him to give such instructions. 

Canon 7, of the American Bar Association con- 
tains the following, in which the Committee 
concurs: 

‘*When lawyers jointly associated in a cause 
cannot agree as to any matter vital to the in 
terest of the client, the conflict of opinion should 
be frankly stated to him for his final determina- 
tion. His decision should be accepted unless 
the nature of the difference makes it imprac- 
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ticab’e for the lawyer whose judgment has been 
overruled to co-operate effectively. In this 
event it is his duty to ask the client to relieve 
him.’’ 


. 





BOOK REVIEW 





THE LAWYERS DIRECTORY, 1926 EDITION 








With this 1926 edition of the Lawyers Di- 
rectory, the Sharp & Alleman Co., Philadelphia, 
announces that in this its forty-fourth year of 
continued publication, the Directory is now un- 
der the direct management of Edward H. Brink, 
Esq., of the Cincinnati Bar who has had many 
vears; experience in work of this character as 
is evinced by the many improvements covering 
every department. 

The Directory is really a law book edited by 
a lawyer, with service as its basic note and made 
to conform to the highest ideals of the profes- 
sion and the code of ethics of The American 
Bar Association. 

Stress has been laid on the Synopsis of Laws 
for all the States and Foreign Countries, ampli- 
fied and made uniform throughout by the best 
legal talent. ‘The Inheritance Tax Laws are 
treated in an unusual and thorough manner, so 
arranged that the complexities of this difficult 
subject are simplified and made understandable 
by numerous examples. The names have been 
secured of those officials to whom application 
must be made for the issuing of certificates as 
well as those to whom the taxes must be paid— 
a most valuable feature. 

The List of Legal Journals has been greatly 
augmented and contains the names and addresses 
of all the worth-while publications devoted to 
the ‘legal profession in the United States, 
Canada and Great Britain. 

United States and State Court Calendars and 
Legal Forms, together with a list of lawyers of 
standing and abiity in their various communi- 
ties throughout the world make the Directory 
a real office utility. 

Many innovations and improvements of a typo- 
graphical nature have simplified the reading of 
the text. So'id masses of printed matter, so 
tiring to the eye, are avoided although all mat- 
ter has been condensed without impairing its 


value or clouding its meaning. 








Simmons had re:urned from his vacation. 

“I certainly enjoved the husking bees,” he 
said toa friend. ‘Were you ever in the country 
during the season of husking bees?” 

“Husking bees!” exe aimed the girl; “why I 
never heard of that! How do you husk a bee, 
anyway, Mr. Simmons?”—The Open Road. 
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1. Auctions and Auctioneers—Good Faith Bid- 
ding.—Member of lodge is not precluded from bid- 
ding at auction sale of land owned by lodge.— 
Osborne v. Apperson Lodge, Free and Accepted 
Masons, No. 195, Ky., 281 S. W. 500. 


2. Automobiles—Ball Playing in Street.—C., a 
hoy between 14 and 15 years of age, while playing 
ba'l in the street, ran backwards to catch the ball 
and was struck by a motor truck. Held that there 
vas no e'ement of danger of which a boy of his 
years was not capable of fully appreciating, and 
that, in acting as he did, he took the risk of his 
own iniry, and was by his contributory negli- 
gence barred from the recovery of damages for his 
injuries in the action instituted by him for that 
pvrpose.—Clerici v. Gennari, N. J., 132 Atl. 667. 


3. Barrier Across Road.—Road contractors, 
placing painted signs, ‘Road Closed to Traffic,’’ on 
barrier across road near end of bridge, 50 to 60 feet 
from where it would first be visible to one turn- 
ing into road and along margin of approach to 
bridge, but parallel with intersecting road, and also 
red flags along latter on both sides of intersection, 
held not negligent, and hence not liable .for death 
of passenger automobile plunging over embank- 
ment near barrier on clear day.—Mroczek v. 
Smolenski, N. Y., 214 N. Y. S. 668. 


4.—Care of Highway.— State held not negli- 
gent in failing to maintain barrier at curve in high- 
way across intersecting town road below level of 
highway, where it maintained substantial barriers 
from nearby bridge to turn on both sides of high- 
way and a danger sign about 300 feet from turn, 
and not liable for death and injury of occupants of 
automobi'e crashing through barrier near bridge 
navene —— road.—Reuther v. State, N. Y., 214 


5.——Chain of Wrecking Car Operator.—The plain- 
tiff was called to the assistance of an automobile 
which had skidded and gone off the road. He was 
unable to get it back by working on the side of 
the road on which it was. He fastened his wreck- 
ing car to a telephone pole on the opposite side of 
the highway, stretched a chain across the road to 
the car, and by the use of a windlass sought to pull 
it onto the grade. While he was so engaged the 
de’endants drove their car onto the chain, causing 
the wrecking car to tip over, and the plaintiff was 
hurt. The plaintiff was not a trespasser in making 
such use of the highway, and whether he was 
neg'iigent was for the jury.—Shearer v. Puent, 
Minn., 208 N. W. 182. 


6.——Driver’s Negligence Not Imputable.—Negli- 
tence of driver of automobile cannot be imput to 
his wife, who has instrusted her safety to him, 











where it does not conclusively appear that she was 
not justified in so doing, in view of Laws 1923, c. 
13. Nor to child incapable of exercising care.— 
Williams v. Boston & M. R. R., N. H., 132 Atl. 682. 


7. Owner's Liability.—Highway Law, § 282-e, 
makes automobile owner liable for negligence of 
any one operating car with his permission, but 
not for negligence of third person, to whom bor- 
rower intrusted car without owner’s consent, un- 
less at time of accident third person was driving 
car with owner’s consent, express or implied, or in 
eee v. Gruntz, N. Y., 214 N. 





8.——Owner’s Liability.—Highway Law, § 282-e, 
making owner liable for negligent operation of his 
automobile by any person using or operating it 
with his consent is constitutional, as a valid exer- 
cise of police power.—Brooks v. McNutt, Auto De- 
livery Co., N. Y., 214 N. Y. S. 562. 


9. Owner’s Liability —Where automobile which 
caused injury had been taken by daughter and 
guest of owner without his knowledge, he was not 
liable to injured person; doctrine of respondeat 
superior not being applicable-—Kem v. Blackburn, 
Mo., 280 S. W. 1046. 


10.—Pedestrian.—Where automobile was not 
within pedestrian’s vision when she started to cross 
street, she might assume that she could reach other 
side before automobile, traveling at ordinary and 
legal rate of speed, could reach her.—Arnell v. 
Gordon, Mich., 207 N. W. 825. 


11.— Railroad Crossing.—Where motorist was 
injured in collision with loose freight cars passing 
over street crossing, no warning being given, and 
no watchman being stationed at crossing or on 
ears, evidence held to require submission of case 
to jury under humanitarian rule.—Shepard v. St. 
Louis-San Francisco R. Co., Mo., 280 S. W. 1058. 


12. Resale.—Purchase of automobiles from 
dealer to be resold by purchaser as subdealer is 
not within Vernon’s Ann. Pen. Code Supp. 1922, 
arts. 1617%, 1617%f; such articles applying only to 
tg” ce cars.—Hays v. Walsh, Tex., 280 








13.—Speed.—One driving an automobile in dark 
at such speed that it cannot be stopped within 
distance objects may be seen ahead of it is negli- 
gent.—Diederichs v. Duke, Mich., 207 N. W. 874. 


14. Stones in Highway.—Whether plaintiffs, 
suing for injuries sustained when motorcycle on 
which they were riding collided with pile of un- 
guarded stones in highway, should have observed 
situation confronting them, or should have heeded 
sign warning wayfarer that he used road at his 
own risk, held question for jury.—Sadlon v. Janna- 
rone, N. J., 132 Atl. 749. 


15.—Theft.— Transportation of automobile from 
point in one state to point in another is inter- 
state commerce, even before crossing of state line, 
and a violation of National Motor Vehicle Theft 
Act. § 4 (Comp. St. Ann. Supp. 1923, § 10418e), may 
be committed, though motor vehicle involved has 
not left state in which interstate movement was 
ee v. Biddle, U. S. C. C. A., 10 F. 
( R 


16.——Timely Signal.— Where automobile’ in 
which plaintiffs were riding was propelled against 
a tree on edge of highway through alleged care- 
lessness of driver of defendant’s truck, and evi- 
dence was conflicting as to whether driver gave 
timely signal of turning, as required by Motor 
Vehicle Law, § 20, subd. n, as amended by St. 1919, 
p. 216, § 12, question of negligence held for jury.— 
Saltzen v. Associated Oil Co., Cal., 244 Pac. 338. 


17.—tTransporting for Hire.—Automobile owner, 
regularly transporting passengers to and from cor- 
poration’s factory, held an independent contractor, 
and corporation not liable for injuries to passenger 
through his negligence, though it paid part of pas- 
sengers’ fare, employed driver In other respects, 
and requested him to operate an additional car 
when necessary.—Neelon vy. Hirsch & Renner, 
Mass., 151 N. E. 302. 


18.—Unlighted Train.—Where, on dark night, 
train backed into automobile, whose occupants 
testified that they looked but saw no light nor 
train, their testimony was not merely negative, and 
negligence in failing to have light on head end, first 
ear, of train, and contributory negligence of driver, 
were questions for the jury.—Miller v. Manistique 


& L. S. Ry. Co., Mich., 207 N. W. 809. 
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19.——Voluntary Manslaughter. — One operating | corporation, on its behalf, without authority by 


oukemaniae in manner reasonably calculated to in- 
jure others using highway, and thereby recklessly, 
wantonly, and with gross negligence striking and 
killing another, is guilty of voluntary manslaugh- 
ter.—Jones v. Commonwealth, Ky., 281 S. W. 164. 


20. Bankruptcy—Adjudication. —Where adjudica- 
tion of corporation was made on voluntary petition, 
regular on its face and setting forth proper author- 
igation of president by directors to file it, and 
directors and stockholders, cognizant of facts, stood 
by for six months without action, and allowed 
rights of innocent purchasers to be affected, held 
that adjudication will not be set aside on petition 
of corporation or stockholders.—In Re Farrell 
Realty Co., U. S. D. C. 10 F. (2d) 612. 


21.—Attorney’s Claim. — Attorney’s claim for 
services furnished bankrupt and creditors’ commit- 
tee acting under agreement for extensiom of claims 
after filing of petition in bankruptcy by creditors 
not assenting to extension agreement, heid not a 
debt due at time of filing petition, and not prov- 
able against trustees.—In re Townsend, U. S. C. C. 
A, 10 F. (2d) 790. 

22. Discharge.—Great discrepancies between 
facts and bankrupt’s financial statement to bank 
and his testimony clearly indicating that he under- 
stood that statement was to be basis of renewal 
of his notes by bank, held to warrant denial of dis- 
charge.—In re Wolff, U. S. D. C., 11 F. (2d) 293. 


23. Lien.— If preservation of lien under Bankr. 
Act, § 67f (Comp. St. § 9651), was necessary to per- 
mit general creditors to share after bankrupt’s 
conveyance was set aside, held that filing suit 
to set such conveyance aside wherein trustee in- 
tervened preserved such lien.—In re Moore, U. S. 
Cc. c. £44 2 F- Ge &. 


24.——Lien for Rent.—Under Rev. St. Tex., 1925, 
art. 5238, requiring landlord, in order to estab- 
lish lien on tenant’s goods for rent moré than six 
months overdue, to file statement of claim with 
county clerk, landlord, who filed such statement, 
was entitled to lien on bankrupt tenant’s chattels 
for entire period of unpaid rents, and was not 
required to file statement for each six-month 
— re McLaughlin, U. S. D. C. 10 F. (2d) 
10. 








25.——Life Insurance Policy.—Under Bankruptcy 
Act, § 70a(5), being Comp. St. § 9654, at time of 
filing of bankruptcy petition, cash surrender value 
of life policy of insurance available to bankrupt 
passes to trustee in bankruptcy.—Reid v. New York 
Life Ins. Co., Ark., 281 S. W. 675 


26. Mortgage.—Where mortgage was withheld 
from record, so as not to affect mortgagor's credit, 
claim thereunder was properly disallowed and ex- 
punged from record of trustee in bankruptcy.— 
Crothers v. Soper, U. S. C. C. A., 10 F. (2d) 793. 


27.——Preference.—That guarantor, who paid 
bankrupt’s account, was also a creditor from whom 
a preferential payment could have been recovered, 
held not to prevent recovery of payment from firm 
receiving it, if made with bankrupt’s funds in man- 
ner to constitute a voidabie preference.—Miller v. 
Fisk Tire Co., U. S. D. C., 11 F. (2d) 301. 


28. Preference.—Debtor’s payment of $50 to 
credit rating bureau for service within four months 
prior to filing of petition was too trivial to show 
preference, constituting an act of bankruptcy.— 
Houchin Saies Co. v. Angert, U. S. C. C. A., 11 F. 
(2d) 115. 

29. Proceeds of Check.—Where cashier's check, 
payable to a partnership banking house, ‘‘favor 
N. L. & P., Budapest,” was received by payee 
on day preceding filing of involuntary petition in 
bankruptcy, credited to account of N. L. & A. P., 
indorsed to another bank, which at once credited 
it to payee’s account, and collected it on succeed- 
ing day after filing of petition in bankruptcy, held 
quoted words were equivalent to indorsement for 
collection only, and, notwithstanding credit was im- 
mediate.y given by both payee and collecting bank, 
receiver in bankruptcy was not entitled to pro- 
ceeds collected after filing of poate. nor was al- 
legation of complainants, N P., that they 
caused drawer bank to deliver ee to bankrupts, 
sufficient to show transaction same as if claimants 
had themselves made deposit of check, there being 
nothing to show agreement *.. credit before col- 
a re Gubelman, U. S. C. C. A., 10 F. (2d) 











30.—-Unauthorized Petition.—Filing of voiun- 
tary petition, signed and verified by president of 





board of directors, but after consulting with cer- 
tain officers, held not act of corporation, bank- 
ruptcy court acquired no jurisdiction, and adjudica- 
tion must be vacated.—In re Community Book Co., 
Inc., U. S. D. C., 10 F. (2d) 616. 


31.——Unpaid Stock.—Stockholder’s liability on 
account of stock not fully paid, if to the corpora- 
tion, passes like other choses in action to trustee 
in bankruptcy.—Harrigan v. Bergdoll, U. S. S. C., 
46 S. Ct. 413. 


32. Banks and Banking—Accomodation Note — 
Bank, relying on note taken by cashier as accom- 
modation note for benefit of bank, must take it 
with terms on which cashier took it, that maker 
would not be responsible.—First Nat. Bank v. 
Reed, Cal., 244 Pac. 368. 


33.-_—-Account of Corporation.—Bank account in 
name of individual, ‘president of’’ named cor- 
poration, held not, as matter of law, account of 
such corporation; such words being merely descrip- 
og —eeeeee v. Friedell, Ind., 151 


34.——Collecting Checks.—Mere fact relation of 
principal and agent existed between bank forward- 
ing check for collection and collecting bank did 
not entitle forwarding bank to preference for 
amount of collections, on collecting bank’s in- 
solvency.—Birch vy. International State Bank, S. D., 
208 N. W. 167. 


35.——Collecting Draft.—In action against col- 
lecting bank for damages for having accepted check 
in payment of draft, in place of coin with which 
law of Cuba required such drafts to be paid, where 
there was no evidence that insistence would have 
resulted in payment in currency, it was error to 
direct verdict for plaintiff for more than nominal 
damages.—Royal Bank of Canada v. Universal Ex- 
port Corporation, U. S. C. C. A., 10 F. (2d) 66 


36.—Depositors’ Guaranty Fund.—Assessment 
against state banks, under Rev. Code 1919, 
9011, for depositors’ guaranty fund, held not a tax 
or involuntary taking of their property, but a part 
of a consideration exacted by the state for the 
at Sele fangee- .—First State Bank v. Smith, 


37.——Directors are Otheers.—-Dieochies are ‘‘of- 
ficers’’ of bank within General Corporation Law, § 
26, prohibiting bank officers from acting as proxies 
for stockholders at meetings of corporation.—Na- 
tional Liberty Ins. Co. v. Bank of America, N. Y., 
214 N. Y. S. 643. 


38.——Holding Sum for Specific Purpose.—Bank’s 
agreement to hold sum which it had for tenant’s 
account and to apply it on his rent to protect 
purchaser of tenant’s crop against landlord's lien 
held not a lending of bank’s credit or contract of 
suretyship, so as to be ultra vires on part of bank. 
—Catherine Planting & Mfg. Co. v. Pointe Coupee 
T. &. S. Bank, La., 107 So. 711. 


39.— Oral Guaranty of Notes.—Officer of bank 
without express authority from its directors has 
not power to bind it by an accommodation indorse- 
ment or guaranty.—Farmers’ & Miners’ Bank v. 
Bluefield Nat. Bank, U. S. C. C. A., 11 F. (2d) 83. 


40.—Special Deposit.—Plaintiffs, depositing for 
safe-keeping in bank operating under guaranty 
fund plan, Liberty bonds which were converted 
by bank prior to insolvency, held not entitled to 
protection under guaranty fund. ar a County 
State Bank v. Shivers, Tex., 281 S 264. 


41.——Stock as Collateral for Debt of Bank.— 
One holding stock of bank as collateral security 
for debt of stockholder is not liable as stockholder 
under Vernon's Sayles’ Ann. Civ. St. 19:4, art. 
552, in view of article 556, for debts of bank, though 
its records do not show . is so held.—Austin 
v. Marsico, Tex., 281 S. . 198. 


42. Bills and bracing of United States.— 
United States, as drawer and drawee of check, 
amount of which was raised after delivery to 
payee, cannot recover, on ground of = mistake, 
amount by which check was raised from innocent 
holder for value, who was paid by agent with- 
out notice of aeantnon (Uniform Negotiable In- 
struments Law § 62.)—United States v. Na- 
tional Exchange ~ of Baltimore, Md., U. S. 
S. C., 46 S. Ct. 388. 


43. Joint Signers.—Negotiable Instruments 
Law has not changed common-law rule that note 
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“We promise to pay,’’ signed by two 
makers. is presumed to be joint obligation only.— 
First Nat. Bank v. Knickerbocker, N. Y., 214 
N. Y. S. 465 

44.——Presentment.—Check given in payment of 
building materials held not presented within a 
“reasonable time’ within Code 1924, § 9647, iden- 
tical with Code Supp. 1913, § 3060a186, where it 
reached home office of payee on day on which 
drawn on bank in same town, and was not pre- 
sented for payment to drawee bank until after it 
had closed its doors 4 days later.—Northern Lum- 
ber Co. v. Clausen, Iowa, 208 N. W. 72. 


45. Carriers of Goods—Delay.—On issue as to 
measure of damages for delay in transporting car- 
load of beverage by carrier, proof that beverage 
had been sold by plaintiff to its customers at 
destination for certain price held inadmissible, 
where plaintiff claimed no special damages.—Wood 
& Co. v. Chicago, M. & St. P. Ry. Co., Ill, 151 
N. E. 229. 

46. Carriers of Passengers—Tort of Fellow Pas- 
senger.—When intervening torts of strangers or 
fellow passengers cause injury to passenger, lia- 
b'lity of carrier is not gauged by general rule that 
earriers must exercise highest degree of care for 
versonal safety of passengers.—Takacs v. Detroit 
United Ry., Mich., 207 N. W. 907. 


47. Constitutional Law—Segregation Ordinance. 
-Ordinance of New Orleans, providing for segre- 
gation of res'dences of white and colored persons, 
held not violative of Const. U. S. Amend. 14.— 
Tyler v. Harmon, La., 107 So. 704. 


48. Contracts—Consideration.—Where defendant 
and plaintiff were each contemplating purchase of 
stock of drugs, defendant's promise to refrain from 
bidding on stock held good consideration for plain- 
tiff’s promise to discharge seller’s personal obliga- 
tion to defendant.—-Williams v. American Exchange 
Bank, Mo., 280 S. W. 720. 

49. Corporations—Dividends.—Dividends lawfully 
paid by New Jersey corporation under New Jersey 
laws are not unlawful in New York under New 
York laws, beeause corporation does business in 
New York.—Borg v. International Silver Co., U. S. 
S& €& &. BV. Ge 2. 


50. No Par Value Stock.—Corporation Act II. 
§ 105, as amended by Laws 1923, p. 280, 1, pro- 
viding that, for purpose of franchise tax, no par 
value stock should be considered as of par value 
of $100 per share, as applied to a corporation which 
had previously issued no par value stock under 
authority of section 32, as amended by Laws 1921, 
p. 365, held not to impair obligation by contract, in 
violation of Const. U. S. art. 1, § 10, particularly 
in view of Corporation Act Ill. § 146, reserving to 
Legislature power to amend, repeal, or modify the 
act at pleasure.—Roberts & Schaefer Co. v. Em- 
merson, U. S. S. C., 46 S. Ct. 375. 


51. Receiver as Party to Action Against.— 
Where appointment of receiver for corporation did 
not prevent corporation from suing or being sued 
under Rev. Laws Hawaii 1925, § 3487, receiver, 
though proper party, was not necessary party, to 
proceeding against corporation as executor.—United 
States Fidelity & Guaranty Co. v. Vicars, U. S. 
Cc. C. A., 10 F. (2d) 474. 

52. Covenants—Building Restrictions. — Where 
other structures were joined to dwelling house by 
removing partitions and consolidating the entire 
physical structure under one continuous roof, the 
dwelling so consolidated constituted but one dwell- 
ing house within building restriction, providing that 
only one dwelling house should occupy property.— 
Crane v. Hathaway, N. J., 132 Atl. 748. 


53. Building Restrictions.—Building restriction 
requiring residences to stand back 30 feet from 
front lot line was not waived or abandoned be- 
cause plaintiff and other lot owners extended open 
porches not exceeding 27 inches over the line, so 
as to constitute defense to suit to restrain con- 
struction of inclosed porch extending 10 feet over 
line.—Burns v. Terzian, Mich., 207 N. W. 913. 


54.——-Building Restrictions.—That third floor 
dwelling was used for consulting, examining, and 
office rooms by three physicians, only one of whom 
resided therein, did not change residential char- 
acter of occupancy, so as to preclude injunctive re- 
Hef to owner against violation of restrictive cov- 
enant by erecting business building in same _ block. 
at a we v. Joray Holding Co., N. Y., 215 
x. t. @ \ 
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55. Explosives—Picture Film.—lInfant, injured by 
ignition of pieces of motion picture film, which he 
picked up on vacant lot where defendant was 
burning films. held not entitled to recover on 
ground that injuries were caused by defendant's 
negligence; such pieces not being inherently dan- 
gerous.—Beickert v. G. M. Laboratories, N. Y., 
151 N. E. 195. 


56. Fixtures—Baking Machinery.—Where ma- 
chinery. ovens, and equipment were sold to bak- 
ing company to be installed in its baking plant, 
by such installation they became fixtures, and as 
such a part of the real estate, and subject to 
mortgage, along with the real estate, as part there- 
of.—J. H. Day Co. v. Public Sav. Ins. Co., Ind., 
151 N. E. 361 


57. Forgery—By Bank Cashier.—Bank caghier, 
who made false entry of deposit in certificate of 
deposit register with intent to defraud bank and 
intended it to be delivered to bank commissioner 
for exam nation held to have committed forgery 
in the th'rd degree under Rey. St. 1919, § 3438.— 
State v. Morro, Mo., 280 S. W. 697. 


58. Fraud—False Representations.—In action for 
deceit in obtaining money by false representations, 
defended on ground that interest in a Mexican 
mine was transferred to plaintiff by a Mexican 
corporation for money advanced, defendant can- 
not set up rights of corporation as an excuse for 
retention of money.—Dunbar vy. Preston, Pa., 132 
Atl. 707 


59. Highways—Right to Place Signals. — A 
private party may not place stop and go signal's in 
or upon a trunk highway without a permit so to 
do from the commissioner of highways.—Automatic 
_— Advertising Co. v. Babcock, Minn., 208 N. W. 
132. 

60. Husband and Wife—Services in Husband's 
Business.—Contract by which husband agrees to 
pay his wife for services in his business does not 
create a debt provable in bankruptcy against hus- 
band, notwithstanding Domestic Relations Law 
R Y. § 51.—In re Manner, U. S. D. C. 11 F. (2d) 


61. Inmsurance—Account Books.—Books for fur- 
dressing company, treating furs belonging to oth- 
ers, Which showed date of receipt of skins, num- 
ber and description thereof, name and address of 
owner, date of redelivery, and value of work done, 
but not value of skins held sufficientiy to comply 
with theft policy, requiring it to keep books, where 
insurer had right to resort to owners’ books for 
such information.—Mord _ York Indemnity 

y 93. 
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62. -“Coliision’” of Ships.-—‘‘Collision’’ between 
vessels in tow, within insurance policy insuring 


against such collision held to include bumping or 
pounding together, in view of insured’s warranty 
to properly fasten vessels with fenders or other 
appliances; any violent contact of one vessel with 
another being ‘‘collision,’’ unless brought about by 
design.—Tice Towing Line v. Western Assur. Co., 
N. ¥.. 334 H. ¥. &. O87. 


63.——Conditional Sale.—Conditional sale of per- 
sonal property, where possession thereof has been 
delivered, is a change of interest therein.—London 
Assur. Corporation v. Dean, Tex., 281 S. W. 624. 

64. False Statements.—No recovery can be had 
on automobile fire policy, where assured falsely 
stated price he paid for car in policy. making such 
statement a warranty reiied on by insurer.—Kiefer 
v. Girard Fire & Marine Ins. Co. of Philadelphia, 
Pa., 132 Atl. 706. 

65.——Gasoline Engine.—In construing erights of 
parties under fire insurance policy prohibiting lo- 
cation and use of any gasoline engine in insured 
building for furnishing power to press hay, court 
must assume and take into consideration that facts, 
which are a matter of common knowledge, that 
hay pressing is seasonal and temporary, rather 
than permanent, and is usually completed in a 
few days or weeks, were known to both assured 
and insurer at time contract was made.—Swift v. 
Patrons’ Androscoggin Mut. Fire Ins. Co., Me., 132 
Atl. 745. 

66.——Incontestability.—Insurance company un- 
able, because of incontestable clause, to assert 
fraud in procurement, of policy in action thereon, 
and hence without legal remedy, held entitled to 
sue in equity for cancellation and rescission of 
policy.--_New York Life Ins. Co. v. Renault, U. 8S. 
D. C., 11 F. (2d) 281. 
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67. Indemnity Policy.—Under automobile in- 78. Interstate Commerce—Contract of Foreign 





demnity policy for $5.000 and costs taxed against 
insured and interest on judgment in litigation de- 
fended by insurer. latter having elected to defend 
action for death of pedestrian and to appeal from 
judgment for over $5,000, which was affirmed and 
subsequently settled by ‘nsured for $8 500, was liable 
for $5,000 with interest thereon, under Code Civ. 
Proc. § 1904, from date of death to entry of judg- 
ment, plus interest on such total sum to date of 
payment by plaintiff, and also for costs taxed 
against plaintiff in all courts, with interest thereon 
from entry of respective judgments.—Cleghorn v. 
—, a & Guarantee Corp., N. 215 
aN. - SS. ‘. 


68.----Intentional Injury.—Where accident policy 
excepted death from intentional act of another, 
excent assault" by one committing or attempting 
to commit robbery or burglary, insurer did not 
bring itself within exception by showing that in- 
juries were inflicted by another intentionally, with- 
out showing that perpetrator was not engaged in 
robbery or burglary, or an attempt thereat.—Olson 
v. Southern Surety Co., Iowa, 208 N. W. 3213. 


69. Mortgage.—-In action on fire policy by 
mortgagor, where property burned before title 
passed to mortgagee on foreclosure, which mort- 
gagee paid full amount of mortgage debt on prop- 
erty, charge to disregard foreclosure unless mort- 
gagor had knowledge thereof when applying for or 
at issuance of policy, and that. unless called to 
her attention when insurance was taken or loss oc- 
curred insurer could not raise the question, was not 
error, as interest of mortgagee in policy ceased 
with sa‘e of property for amount of mortgage, and 
she was not a party in interest.—Smith v. Grange 
Mut. Fire Ins. Co.. Mich., 208 N. W. 145. 


70. Mortgage.—-Trustee under deed of trust to 
whom insurance on premises was payable, after 
ratification of sale of premises to holders of notes 
secured by deed. retains insurable interest in 
premises to extent of purchase price,—Royal Ins. 
Co. v. Drury, Md., 132 Atl. 635. 


71.——Notice of Loss.—Notice of loss of insured 
automobile, ‘mmediately after fire. to local agent 
of insurer. whereafter adjuster of company went 
out to see car where it was burned, and fully iden- 
t'fied it, as well as offer of proof of loss to local 
agent, held sufficient notice.—Fireman’s Fund Ins. 
Co. v. Galloway, Tex., 281 S. W. 283. 


72.--—Overvaluation.—Overvaluation of insured 
automobile, which was not alleged nor proved to 
be fraudulent held insufficient to avoid policy.— 
Bu:l Dog Auto Ins. Co. yv. Crowley, Tex., 281 S. W. 





73.——Perils of Sea.—Mere presence of rain or 
sea water in ship's hold, causing damage to cargo, 
is insufficient to show that its presence was due 
to sea peril, within marine insurance policy, in 
absence of proof of storm, stress of wind, or other 
cause.—Borgemeister v. Union. Ins. Co. of Canton, 
N. Y., 214 N. Y. S. 548. 


74.-——‘Premises.’’—Policy of burglary insurance 
covering loss of property from within ‘‘premises”’ 
insured held to include store proper, and also rear 
room used as storeroom and for conduct of some 
business, though it was also used as living quar- 
ters by insured and family.—Aronson vy. Maryland 
Casualty Co., Mo., 280 S. W. 724. 


75.—Representations.—Alleged representation by 
insured that his physical condition was sound when 
applying for policy, when he had arteriosclerosis, 
in absence of showing that such statement was 
warranty, and that plaintiff knew of his condition, 
was no defense to action on policy, even if repre- 
sentation were failse.—Southern Surety Co. v. Far- 
rell, Col, 244 Pac. 475. 


76. War Risk Policy.—Under statutory regula- 
tion requiring change in beneficiary of war risk 
insurance by will or by notice in writing, mere 
mailing of notice, not received by Veterans’ Bu- 
reau is insufticient, though postal department is a 
co-ordinate department of government which con- 
ducts Bureau.—Leahy v. United States, U. -S. 
D. C., 10 F. (2d) 617. 


_ 77. Internal Revenue—Gifts Inter Vivos.—Tax 
imposed by Revenue Act June 2, 1924, § 319 (Comp. 
St. Supp. 1925, § 6336 4-5s). on gifts inter vivos, 
unconnected with conduct of any business held a 
direct tax, invalid under Const., art. 1, § 2. el. 3, 
for want of apportionment.—McNeir v. Anderson. 
U. S&S. D. C., 10 F. (2a) 818. 








Corporation.—Installation of refrigerating plant in 
hotel in Michigan, pursuant to contract entered 
into in another state held part of interstate com- 
merce, free from burden of statute of Michigan 
as to admission of foreign corporation to do busi- 
ness in state-—Whitehead & Kales Co. v. Taan, 
Mich., 208 N. W. 148. 


79. Gas Piped Within State.—Natural gas. pro- 
duced in Pennsylvania and piped to consumers 
within that state, moves in intrastate commerce 
only, though in pipe line it is commingled with 
a definitely known quantity of gas moving in in- 
terstate commerce.—People’s Natural Gas Co. v. 
i Service Commission, U. S. S. C., 46 S. Ct. 
71 

80.——Gas Piped -Outsdie State.—Natural gas, 
continuously moving in pipe line from West Vir- 
g'nia to consumers in Pennsylvania, is in inter- 
state commerce throughout such movement, though 
custody and title to it changes at state boundary. 
where it passes through meter.—People’s Natural 
yas Co. v. Public Service Commission, U. S. » 
46 S. Ct. 371. 


81.—_—Repairing Bridge.—Foreman of working 
gang, engaged in carrying lumber for repair of 
bridge used in interstate commerce, who was in- 
jured while attempting to board moving work train 
on siding, was engaged in ‘interstate commerce.” 
within federal Employers’ Liability Act (Comp. St. 
§§ 8657-8665).—Central R. Co. of New Jersey v. 
Monahan, U. S. C. C. A., 11 F. (2d) 212. 


82. Telegraphing Quotations.—Contract between 
New York Cotton Exchange, organized under spe- 
cial act of New York (Laws 1871, c. 365), and 
telegraph company, under which te!egraph com- 
pany paid an annual sum for privilege of receiving 
and distributing to persons approved by the ex- 
change quotations collected and delivered by it, 
held not in violation of Sherman Anti-Trust Act, 
$§ 1, 2 (Comp. St. §§ 8820. 8821), or such as could 
be canceled in suit under Clayton Act. § 16 (Comp. 
St. § 88350), by president of another exchange, to 
which quotations were denied; the sales and 
transactions on exchange not being interstate com- 
merce, though they may necessitate interstate 
shipments.—Moore v. New York Cotton Exchange, 
J. S. S. C., 46 S. Ct. 367. 


83. Labor Unions—Strikes.-—Striking employees 
have legal right to make use of peaceful means to 
give publicity to their claims and to induce sup- 
port in their behalf.—Jones v. State, Ark., 281 
S. W. 663. 

84. Licenses—Blue Sky Law.—A contract made 
in violat'on of chapter 55b, Code, known as the 
Blue Sky Law, unaffected by the element of es- 
top©’ is unenforceable in a court of law or equity, 
as b tween the parties to the illegal transaction.— 
Superior Producing & Refining Co. v. Handian, 
Hearne & Co., W. Va., 131 S& E. 857. 


85.——‘‘Manufacturers.”’ — Dealers cleaning sea 
food or cutting fish or meats sold held not ‘‘manu- 
facturers’’ within license statute (Code Pub. Gen. 
Laws 1924, art. 56, § 42), exempting manufactur- 
ers; “manufacture” being application to material 
of labor and_ skill whereby original article is 
changed to a new. different, and useful article.” 
—Arnreich v. State, Md., 132 Atl. 430. 


86. Master and Servant—Advance to Salesman,— 
Covenant to pay weekly drawing account, to be 
charged against commissions to be earned, is ab- 
solute promise to advance stated sum weekly dur- 
ing life of contract, regardless of commissions 
earned.—Markstein v. M. Ufland & Co., — # 
214 N. Y. S. 476. 

87.—Contractor’s Negligence.—Where owner of 
lot contracted with person to do plumbing work, 
necessitating digging of hole close to adjoining 
lot, owner was chargeable with notice that such 
hole was object of unusual danger to children, 
and contractor’s neglect to guard hole was neglect 
of owner, making him liable for injuries received 
by child falling into it.—Olah v. Katz, Mich., 207 
N. W. 892. 

88. Unguarded Elevator Well.—Though by 
Gen. Laws 1923, c. 171, § 16, employe injured in 
elevator well knowing it to be unguarded is in same 
legal position as one without such knowledge, em- 
ploye who deliberately walks into open, visible ele- 
vator well cannot recover, since such rule would 
violate principle that he who consents cannot re- 
ceive injury.--Wojtyna v. Bazar Bros. & Co., R. L, 
132 Atl. 384. . 
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89. Mechanics’ Liens—'‘New Building.’’—House 
built partly of materials from old house held ‘‘new 
building’’ within mechanics’ liens statute (Comp. 
T.aws 1915, § 14798).--Washtenaw Lumber Co. v. 
Belding, Mich., 208 N. W. 152. 


90. Municipal Corporations—F‘re Protection.—At 
eommon law, city or other municipal corporation 
is not liable to owner of property, within its cor- 
porate limits, destroyed by fire, on account of 
negligence of municinality and its officers in fail- 
ing to provide suitable fire apparatus or adequate 
supvly of water to extinguish fire-—Lar‘more v. 
Indianapolis Water Co., Ind., 151 N. E. 333. 


91. Obstructing Street.—Minor riding bicycle on 
streets after dark without light required by or- 
dinance. held not trespasser so as to preclude re- 
covery for injuries received’ when colliding with 
rocks negligently left on street.—Church v. Kansas 
City, Mo., 280 S. W. 1053. 


92.——Open Manhole. — Where 
guarding open manhole in center of street car 
tracks, stepped off tracks to permit car to pass. 
and where car stopped and conductor went to 
its rear to adjust trolley. and fell into manhole, 
if by reason of the onen manhole street was un- 
safe for travel, it was a transitory defect for 
which city was not responsible, under G. IL. c. 84, 
| v. City of Newton, Mass., 151 N. E. 


93.—-Tourist Camp not Public Park.—Tourist 
camp, maintained solely for accommodation of 
transients. who were charged for use thereof after 
three days. held not a “public park.” maintained 
for municipal purposes within Const. art. 10, §§ 
1, 3, 10 authorizing levv and expenditure of taxes 
for such purposes; public park being place open 
to everv one.—Kennedy v. City of Nevada, Mo., 
281 S. W. 56. 


94. Physicians and Surgeons—Revocation of Li- 
cense.—Rev. St. Mo. 1919. § 7336, relating fo grants 
and revocation of licenses to practice medicine by 
state board of hea'th, but not author‘zing board 
to issue subpoenas in revocation proceedings. does 
not, because of such fact, amount to a denial of 
due process, in contravention of Const. U. S. 
Amend. 14; the taking of depositions being au- 
thorized and officers taking depositions being em- 
powered to compel attendance of witnesses by Rev. 
St. Mo. 1919, § 5460.—State of Missouri v. North, 
U. 8S. S. C.. 46 S. Ct. 384. 


95. Railroad—Crossing Signals.—Railroad, vol- 
untarily installing and operating automatic cross- 
ing signals, is liable to one relying thereon for 
damages from careless operation.—Brindizi_ v. 
Lehigh Valley R. Co., N. Y., 214 N. Y. S. 589. 


96. Statutes—Admission to Bar.—Wisdom of 
policy of Laws 1925, c. 56. of requiring those who 
have practiced law,in other states for consider- 
able time to pass examination before being ad- 
mitted to bar is not matter for court to decide, but 
is matter for Legislature.—In ‘re Miller, Ariz., 244 
Pac. 376. 


97. Street Railroads—Contributory Negligence.— 
Whether child not 5 years was capable of negli- 
gence in sliding down school walk and across street 
ear tracks held for jury. ee v. Cumberland 
County Power & Light Co., Me., 132 Atl. 521. 


city employe. 


98. Taxation 
Act II. 
§ 1, declaring that, for purpose of fixing license 
fee or franchise tax, no par value stock shall be 
considered as of par value of $100 per share, he:d 
not based on an unreasonable, arbitrary. or dis- 
criminatory classification, prohibited by Const. U. 
S. Amend. 14.—Roberts & Schaefer Co. v. Emmer- 
son, U. S. S. C., 46 S. Ct. 375. 


99. Time—Fraction of Day.—The 
that a day is an indivisible per‘od of time has 
numerous exceptions; one being that courts will 
disregard it where necessary to protect a com- 


—No Par Value Stock.—Corporation 
§ 105, as amended by Laws 1923, p. 28 


legal fiction 
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pleted act, or save a vested right. or to determine 
conflicting rights of rival claimants, when they 
depend on priority in fact.—In re Gubelman, U. S. 
Cc. C. A., 10 F. (2d) 926. 


100. Wills—Deed Delivered.—A deed actually de- 
livered, though on its face not to take effect un- 
til after grantor’s death, will operate as a. present 
grant of a future estate, and is not subject to ob- 
jection that it is a testamentary disposition, with- 
out requisites of the statute on wills.—Oard v. 
Dolan, Ill, 151 N. E. 244. 


101. Workmen’s Compensation—Course of Em- 
ployment. —Where employe of coal company, on 
way to place of work. saw electric wire lying acrovs 
nearby path, he was in course of his ‘employment 
in attemnting to remove it, since it presented dan- 
ger which loyal employe would be expected to re- 
oe Gas Coal Co. v. Trail, Ky., 280 S. W. 


102.——Death by Lightning.—Lightning causing 
death of employe held “act of God.”’ within Work- 
men’s Compensation Act. pt. 4, § 1 (Vernon’s Ann. 
Civ. St. Supp. 1918, art. 5246-82).—United States 
Fidelity & Guaranty Co. v. Rochester, Tex., 281 
S. W. 306. 


103.——‘‘Farm Laborer.’’—Teamster working in 
barn in country where he had been sent by de- 
fendant engaged in trucking business to take care 
of its horses temporarily there, defendant not be- 
ing engaged in farming nor owning or operating 
farm upon which its barn stood held not a ‘‘farm 
laborer’’ within Comp. Laws 1915. § 5424, and as 
such not entitied to benefits of Workmen’s Com- 
pensation Act.-—Carroll v. General Necessities Cor- 
poration, Mich., 207 N. W. 831. 


104. Loss of Eye.—Loss of eye itself, which 
had theretofore contained considerable faculty of 
vision and was capable of considerable practical 
use industrially, although defective from former 
injury, might be found to be loss of eye within 
Workmen’s Compensation Act.—Hayes v Motor 
Wheel Corporation, Mich., 208 N. W. 44. 


105. Compensable Injury.—Injury to employe’s 
knee, resulting from kneeling and putting more 
weight on injured knee than on the other, caused 
by position assumed in process of finishing cement 
work for employer, held compensable, in view of 
Workmen’s Compensation, Insurance and Safety 
Act (St. 1917, p. 833, § 3. subd. 4, as amended by 
St. 1919, p. 911, § 1).—Combs v. Industrial Acci- 
dent Commission, Cal., 245 Pac. 445. 


person, employed to drive truck, deliver gasoline 
and oil, get new customers, and collect bills, went 
to neighboring village to secure new customer, 
and then to home of friend to collect.a bill, stay- 
ing with friend for a few hours, injury sustained 
on return trip by collision with train held com- 
pensable under Workmen’s Compensation Law.— 
Meyer v. Royalton Oil Co., Minn.. 208 N. W. 645. 

107.—--Hazard of Business.—Injury to clerical 
employe in grocery store who was tripped by arm 
of scale while descending steps from platform 
where her duties were verformed held compensable 
as proximately caused by hazard of her employer's 
business of conducting grocery store within Code 
Supp. 1913, § 2477m16, as distinguished from hazard 
incident merely to her clerical employment.—Kent 
v. Kent, Iowa, 208 N. W. 709. 


108.——Telephone Call.-—That clerical employe in 
grocery store. when injured while subjecting her- 
self to hazards of employer's business in descend- 
ing necessary steps from her place of work in 
the store. was proceeding to answer a telephone 
call, not shown to have been in employer's bus'- 
ness held not te deprive her of compensation un- 
der Code Supp. 1913, § 2477m16.—Kent v. Kent, 
Iowa, 208 N. W. 709. 





